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MR JUSTI CE M TTI NG

1. Ms McGahey supported by M Mlik for Abdul Wahab Khan and
Tariq U Rehman submit that substantial parts of the
j udgnment shoul d be redacted and that the outcone of the
appeal s of Abdul Wahab Khan and Tariq U Rehman shoul d not
be announced, save, perhaps, in a formwhich is
confidential to the parties.

2. The basis for that subm ssion is as follows. Publication
of the judgnent adverse to themcreates the risk that they
woul d be detained and tortured or, at least, ill treated
by the I'SI. Accordingly, Ms McGahey submits that the
Comm ssi on should do nothing to give rise to or to
increase the risk of such an eventuality. She draws
attention to the fact that, when the Qperation Pat hway
arrests were made, they attracted a fair anmount of
publicity and that publicity included reference to both
appel l ants by one or other or both of their names -
al though in the material which she has showmn to nme, it is
little nore than the fact of their arrest that has been

report ed.

3. As the Comm ssion intends to observe in its open judgnent,
in paragraph 41, the two appellants decided that it was in
their interests to waive the anonynmity that woul d have
been afforded to themin these proceedings, to return to
Paki stan and to do so in a blaze of publicity. The fact
t hat they have appealed is known both in the United
Ki ngdom and in Pakistan. It is likely that, when the
Conmi ssion’s judgnment is handed down, there will be sone
publicity, at least, in the nmedia of the United Ki ngdom
and in that of Pakistan. To accede to the course which M
McGahey proposes woul d, therefore, very obviously result



in an outcone that would be odd even to the casual reader
and very curious indeed to the reader who had been
foll owi ng the proceedi ngs or had had anything other than a
passing interest in them for it would be known that the
appeal s of the two appellants had been heard by SIAC, but
t he outconme would not be known. It would be known that

t he appeal of one of the three residents of 51 Cedar

G ove, Liverpool, Faraz Khan, had been dism ssed and that
certain events had taken place at that address and, in the
redaction that is proposed by Ms McGahey, that those
events had invol ved individuals described by Naseer in an

email to Sohaib as “his mates in other city”.

Evi dence has been given by both appellants over the
television link in fully open session. The press has been
represented when that evidence has been given. UK nedia
and the Governnent of Pakistan know the Secretary of
State’s open case against the two appel |l ants as agai nst

ot her appellants. Ms McGahey’s suggestion, that, in
effect, we suppress the outconme of the two appellants’
appeal s and the reasons for our decision rejecting them
attenpts, in ny view, to put back into a private donain
matters that are already largely fully public. The attenpt
to do so would be likely to attract as nuch, or nore,
attention from UK and Paki stani nedia as publication of
the outcone of their appeals and the reasons for it. Any
suggestion that the ISl would not rapidly put two and two
together, in ny view, is entirely fanciful.

Accordingly, and even if | were to be persuaded that it
was right to adopt the course proposed by Ms McGahey, in
principle, | amsatisfied that it would be futile in
practi ce.

| do not, however, wish to | eave the question of principle



unresolved. There is a legitimte and very inportant
public interest in the outcone of appeals before SIAC
bei ng made public and, in so far as it is perm ssible

wi thout infringing Rule 4 of our Procedural Rules, the
reasons for the outcone. Lord Roger’s words in Ahnmed and
Her Majesty’s Treasury [2010] UKSC 1, paragraph 71, apply,
by anal ogy, to the circunstances here: ™t is unusual, to
say the least, for individuals to enter a debate using

hi ghl y-char ged | anguage and accusi ng the CGovernnent of

di shonouring a pledge, but at the sane tine to insist that
they shoul d have the right to hide behind a cloak of
anonymty. It is also unusual for sonmeone to assert the
need for the press to respect his private and famly life
by not reporting his identity, while, sinultaneously,
inviting themto report his version of the inpact of the
freezing orders on hinmself and nenbers of his famly. The
public can hardly be expected to nake an inforned
assessnment of the argunment if they are prevented from
knowi ng who i s maeki ng these points and, therefore, what
his general stance is.” O course, the analogy is
inmperfect. In Ahned the court was bal ancing two qualified
rights, Articles 10 and 8. Here the bal ance is between a
qualified, though inportant, right, Article 10, and a
right not included in the Convention at all in relation to
those who are not within the jurisdiction of a UK court,
such as these appellants, for reasons which we have

expl ained in the open judgnent.

The Conmi ssion woul d have afforded to each of the
appellants all of the procedural protections which it
could have given to them by anonymty principally, if

t hey had wi shed to avail thenselves of those protections.
They chose not to do so. If - and | enphasise “if” - as a
result of the publication of our open judgnent, they find
t hensel ves in a predi canent which is unconfortable or



worse for them that predicanent arises not as a result of
any deci sion of the Comm ssion, save to determne the
facts of their case which they had invited the Conmm ssion
to do, but fromtheir own decision, taken at a tinme when
they had | egal advice, to waive anonymty. Although the

i ssues for themmay be nore stark than those faced by the
appel lants in Ahnmed and HM Treasury, the principal is, in
fact, the sanme. Those who conduct cases with the benefit
of publicity nust expect themto be publicly decided,
whether in their favour or against them Shoaib took that
risk, it has redounded to his favour. These two appel |l ants
took the risk and it did not redound to their favour. It

is a choice wwth which, ultimately, they nust |ive.

Secondly, the procedures under which SI AC nmakes its
decisions already give rise to entirely legitinmate
concerns expressed across a wide variety of opinions. It
is inmportant that the public should understand to the
maxi num ext ent possi bl e how SI AC functions, what its

deci sions are and what are the reasons for those
decisions. It is inportant to maintain public confidence
in the Conm ssion that that should be so. If we were to
adopt the course proposed by Ms McGahey, the inforned
public and, in particular, the press, wuld rightly wonder
what was goi ng on. The adoption of a futile attenpt to try
to conceal the outcone of these two appeals would, in ny

j udgment, underm ne public confidence in the Comm ssion.
That is not a step that | am prepared to take.



